IMPLEMENTATION OF THE 1980 CHILD ABDUCTION CONVENTION 

PERSPECTIVE FROM TURKEY

Dear Chairman,

Esteemed Delegates, 
Ladies and Gentlemen,
First of all on behalf of the Turkish Delegation I would like to express my gratitude to the Serbian Government, TAIEX and European Commission for the organization of this significant judicial seminar. I wish this seminar will contribute to the enhancement of the cooperation between the participant states and will be a unique opportunity to share knowledge, experience and good practices. 

INTRODUCTION

 

The Hague Convention on Civil Aspects of International Child Abduction came into force on August 1, 2000 with respect to Turkey.

RELEVANT TURKISH LEGISLATION 

The Law on the Legal Aspects and Scope of International Child Abduction which came into force on December 4, 2007, arranges the procedures and principles in the implementation of the 1980 Child Abduction Convention in returning the wrongfully removed or retained children to their habitual residence and exercise access rights in any Contracting State. 
The Circular No: 65 of 01.03.2008 issued by the Ministry of Justice on the implementation of the 1980 Child Abduction Convention is the other legal instrument which contains guidance on the provisions of the Convention. 
CENTRAL AUTHORITY 


The General Directorate of International Law and Foreign Relations of the Ministry of Justice has been appointed as the “Central Authority” in the application of the Convention in Turkey, and carries out this task through the Local Public Prosecution Offices. 

STATISTICS

In 2010 our Central Authority received 63 return applications and 4 access applications. However, we transmitted only 7 return applications and 2 access applications in the same year. Statistics clearly show that we are acting as a requested Central Authority.
Therefore, I believe that it will be fruitful for the participants to be informed about the implementation of the Convention in Turkey. 
IMPLEMENTATION OF THE CONVENTION IN TURKEY CAN BE EXPLAINED UNDER 4 HEADLINES

 I.  Processing applications

II. Resolving matters in court

III. Enforcing the return orders

IV. Penal Provisions

I. Processing Applications

 

In case of a request asking for return of a child who has been wrongfully removed to Turkey or retained in Turkey;

 

In case of a request, first of all our central authority acknowledge the receipt of the request, and afterwards checks whether the application satisfies the Convention requirements, whether it is complete and in an acceptable form. Whenever any additional information or document is needed, our central authority asks the requesting authority to provide them. After completing these procedures, our central authority transmits the request to the Public Prosecution Office where the child is thought to be in order to locate and to protect the child from present and possible harms.

 

When the Public Prosecution Office receives the return documents from the Central Authority, it initiates the procedures in order to locate the child via the assistance of the law enforcement agencies. In case of difficulty in locating the child, our central authority acts in coordination with the Ministry of Interior. 

In the course of procedures, border entry and exit records, records of hotels, motels, hospitals and other medical institutions, if the child is at school age, also the school records are checked. 

Challenges at this stage:

According to the article 7 (a) of the Convention Central Authorities are obliged to take appropriate steps to help locate the child. On the other hand, the requesting central authority has an obligation to provide all relevant information concerning the child. The Requesting central authority is reliant on the applicant to provide the information.

ID or passport numbers of the abductor parent and the child is vital important in order to check the border records to find out whether the child has entered the country. Information about the location of the child, especially where and with whom the child is living or possibly hiding is also required to locate the child. If it is not possible for the applicant to provide the required information, locating the abducted child may take a considerable time. 

As soon as the child is located, the Public Prosecution Office takes the statement of the abductor parent in order to inform him/her about the allegations of the applicant and to obtain an amicable resolution. If voluntary return of the child or an amicable resolution is not possible, the Public Prosecution Office files a lawsuit in order to obtain a decision regarding the return of the child. 

Litigation Costs and Legal Aid

The cases and related judicial proceedings arising from the implementation of Law on the Legal Aspects and Scope of International Child Abduction are not subject to any fee. Litigation costs are covered by prosecution allowances. However, litigation costs are later to be covered by the failing party.

Insofar, the expenses those resulting from participation of an attorney or a counselor for the applicant and the expenses for return of the child are not covered by prosecution allowances.

The applicant may obtain legal aid for the implementation of the mentioned Law. 

II. Resolving Matters in Courts:

The institution of liaison judges does not exist in our jurisprudence; however our central authority works in cooperation with the Chief Public Prosecution Offices and provides information and documents whenever necessary with the relevant authorities including the foreign central authorities. Courts and Chief Pubic Prosecution Offices may ask for information and assistance from the central authority if they face with legal and administrative difficulties. 

According to the Law on the Establishment, Tasks and Procedures of Family Courts (came into force on January 18, 2003) family courts are competent to decide matters related to family law. Family courts have been established as first instance courts with a single judge to take protective, educational and social measures for families including financial protection of the family. Establishment of family courts is an important step in the implementation of the 1980 Child Abduction Convention, as it expedites the judicial proceedings. 
The public prosecutor should be present during the hearings in order to defend the rights of the applicant. That is to say, to empower an attorney in Turkey in order to represent his/her interests before the court or to be present at the hearing are in the discretion of the applicant.
The court before consideration of the merits of the case, encourages the voluntary return of the child also by consulting experts. If an amicable resolution is not reached, the court shall decide on the merits of the case in simplified procedure and promptly.

Appeal Process

After rendition of the decision, it should be sent to both parties for notification. According to the Civil Procedural Law a part wishing to appeal should file a petition of appeal within fifteen days beginning from the service of the decision. If both parties do not appeal within the time limit, the decision becomes final and the enforcement procedures can be initiated. If one of the parties appeals against the decision within time limit, the file will be sent to the Court of Cassation 

The Court of Cassation reviews the decisions given by the civil courts from point of conformity to law, to ensure the unification in the legal practice and to enlighten the interpretation of provisions of codes. 
The Court of Cassation gives priority to the revision of the decisions regarding the return of the child. The Court of Cassation will decide on the return case in a prompt manner, by examining file without holding a hearing. 

If the final decision of the Court of Cassation is to affirm the judgment of the lower court, no further review is possible. Only the revision of the decision may be demanded. If the Court of Cassation disapproves the judgment of the lower court, the case is returned to the court for action.

Challenges at this stage:

Although the Court of Cassation assigns priority to the revision of the decisions concerning the return of the child, the appeal process may take nearly 3 months, because of the heavy workload of the Court Cassation. 

III. Enforcing Return Orders:

The final decision regarding the return of the child is enforced according to the provisions of the Enforcement and Bankruptcy Law, without notification of enforcement order. 

Challenges at this stage:

Until the completion of the proceedings regarding return of the child, upon a request or ex officio the court can issue provisional measures in order to prevent the removal of the child. Such as, banning the removal of the child abroad, banning the issuance or renewal of a passport to the child, seizing the passport or identification documents, checking the child’s welfare and whereabouts by competent authorities in specified periods, placing the child to a child care institution or a confidential family who will take care of him and so on. In some cases, although the necessary measures are taken by the court, the abductor parent may remove and hide the child within the country in order to prevent the enforcement of the decision. 
Sanction 

While enforcing the decisions regarding the return of the child and access rights, those who hide the child or re-abduct the child after the final decision, or those who are involved in such acts, shall be sentenced to an imprisonment up to six months, upon complaint.
IV. Penal Provisions

The article 234 of the Turkish Penal Code the removal and retaining of the child is criminalized. The article provides that; 

(1) Where a child, who has not completed the age of 16, is removed without the use of violence or threat, by a mother or father who have lost their parental rights, or by (up to and including) a third degree blood relative while the child is legally under the care or custody of a natural parent or guardian, the offender shall be sentenced to imprisonment for a term of three months to one year.

(2) The penalty to be imposed shall be doubled where this offence is committed by using violence or threat, or involves a child not having yet completed the age of 12.

(3) Any person who keeps a child (who has run away from home without informing or obtaining the consent of his/her legal guardian) without notifying the parents or the competent authorities, notwithstanding the consent of the child, shall be sentenced to a penalty of imprisonment for a term of three months to one year, upon complaint.  

In case of a request asking for the effective exercise of right of access
The claim for organizing or securing the effective exercise of right of access and the judicial or administrative proceedings over this claim is subject to procedures and principles regarding the application of the return of the child. 

CHALLENGES REGARDING THE APPLICATIONS TRANSMITTED TO THE FOREIGN CENTRAL AUTHORITIES FOR RETURN/OR ACCESS TO A CHILD 

Communication Problems with Some Central Authorities: 

Some central authorities do not acknowledge or reply to our requests immediately. They also do not provide follow-up information promptly.

Legal Aid System: 

As it is known, US Central Authority provides the applicant with the list of willing attorneys along with their contact information. An applicant who requests pro bono or reduced-fee legal representation needs to contact with the attorneys directly in order to discuss the details of the case. In the case of language difficulties, the US Central Authority also provides language assistance. However, it takes a considerable time for the applicant to communicate with the attorneys on the list and to find an attorney willing to provide pro bono or reduced-fee representation.

Issuing of Visa: 

Regarding the applications for organizing or securing the effective exercise of right of access, the applicants may experience difficulty in obtaining an entrance visa. In fact, in some cases it is not possible for the applicant parent to have contact with his/her child in the requested state. The mentioned problem violates not only the rights of the child but also the applicant parent. 
After the return of the child to his/her habitual residence according to the return order given by the Turkish Court, the abductor parent residing in Turkey may apply to our central authority in order to have a contact with the child. The criminal proceedings pending against the abductor parent or the strict visa regime in the requested State make it impossible for the applicant parent to exercise the rights of access. Therefore, the return order may be perceived by the abductor parent as a harsh decision that breaks up the ties between him/her and the child. 

CONCLUSION 

Finally we believe that successful inter-State co-operation depends on the development of mutual trust and confidence between the competent authorities of the Contracting States. The regular exchange of information, as well as meetings between judges and other officials at bilateral or multilateral level are a necessary part of building this trust and confidence.

Thanks for your attention.
PAGE  
1

